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STATE OF MINNESOTA                          DISTRICT COURT 
COUNTY OF HENNEPIN                 FOURTH JUDICIAL DISTRICT 
 

 
Michele Gathje,        
         
         District Court Civil No. 27-CV-08-18084   
   Plaintiff,      
v. 
       PLAINTIFF’S MEMORANDUM OF LAW 
James M. Schlemmer, Sheri A.   FILED IN SUPPORT OF HER MOTION 
Schlemmer, Schlemmer & Sons    TO VACATE 
Construction, Inc., John Does and    
ABC Corporations,        
         
   Defendants. 

 

INTRODUCTION 

 Michele Gathje seeks to vacate this Court’s order/order for judgment 

regarding:   

 A) summary judgment granted to defendants James and Sheri Schlemmer 

even though they never made a motion for summary judgment (or if this is not 

vacated, then that the evidence of the real representation of these individual 

defendants be considered with regard to other parts of this motion); and  

 B) to vacate this Court’s December 8, 2010 order/December 13, 2010 

judgment and/or to : 

 Set aside the finding on Sheri Schlemmer’s motion that she was a 

necessary party to order rescission due to fraud of a party or 

fraud on the court and award the full jury award to Gathje; or 
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 In the alternative, if that motion is denied, to modify the process 

for the appraisal of the property as discussed below. 

FACT STATEMENT 
 

 Michele Gathje’s attempt at justice 

 As a neighbor of Ms. Gathje explained, a few months after moving into the 

home that had been put on the market by James and Sheri Schlemmer (owners), Ms. 

Gathje began to feel some health effects, general debilitation, and respiratory 

reactions.  A further inspection revealed that the house was infested with black toxic 

mold.1  She explained her symptoms and revealed that she had been diagnosed with 

cancer and was to begin treatment at specialized medical centers.  (Gathje Aff. Exh. 

1). 

 Claims against Individual Defendant Sheri Schlemmer 

 Michele Gathje’s first counsel drafted and served a complaint that included 

two counts against individual defendant Sheri Schlemmer:   

I)  Failure to disclose pursuant to Minn. Stat. §513.55; and  

II)  Negligent misrepresentation (state tort).   

(Clark Aff. Exh. A, pps. 9-11).  Individual Defendant James Schlemmer was also sued 

for failure to disclose and negligent misrepresentation.   

 As a matter of Record, individuals defendants James and Sheri Schlemmer 

were represented by Attorney Holman.  (Gathje Aff. ¶2).    

                                                 
1  Stachyobotrys. 
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 But behind the scenes, those individual were really being represented by 

Bassford & Remele – the firm that claimed to be representing only the construction 

company, Schlemmer & Sons, the corporation (“S&S”).  Substantial evidence in this 

case points to this conclusion, and it is proven by clear and convincing evidence. 

 Individual defendants never moved for summary judgment 

 After diligent review of the district court file, including every page of the 

court’s official file, as well as the Register of Actions (Clark Aff. Exh. H), Plaintiff 

cannot locate any motion filed by individual defendants Sheri Schlemmer and James 

Schlemmer.  At this time, unless an official court-filed document (certified by Court 

Administration) can be produced that was filed by James and/or Sheri Schlemmer in 

their individual capacities, Plaintiff asserts that the Court must find that James and 

Sheri Schlemmer never filed a motion for summary judgment by clear and 

convincing evidence. 

 Counsel of record S&S was the Bassford Remele firm.  That firm filed a motion 

for summary judgment which was very cleverly crafted.  Indeed, the cleverness with 

which it was crafted shows intent to defraud the Court and the Plaintiff.  That 

motion stated: 

 PLEASE TAKE NOTICE that the undersigned shall appear before the 
Honorable Mary S. DuFresne of the Hennepin County Government Center, 300 
South Sixth Street, Minneapolis, Minnesota, on February 13, 2009, at 9:00 
a.m., or as soon thereafter as counsel may be heard, and shall move for 
summary judgment in the above matter. 
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 MOTION 
 
 Said motion is made pursuant to Rule 56 of the Minnesota Rule of Civil 

Procedure, this Notion of Motion, the accompanying Memorandum of Law 
and exhibits, all pleadings and papers on file in this action, and the arguments 
of counsel. 

 
The motion was signed by: 
 
 Mark D. Covin (License #218820) 
 Mark R. Bradford (License #335940) 
 
and it was dated 1/16/09.  (Clark Aff. Exh. E p. 0).  Attorney Holman did not sign the 

motion.  No motion was filed on behalf of James and Sheri Schlemmer by any 

attorney representing them as counsel of record.  Notice how the motion cleverly 

does not state who (which party) is bringing the motion.   

 Plaintiff posits that the motion was crafted so that if pressed later, the 

attorneys for S&S could claim that it was not an affirmative false statement (did not 

affirmatively state it was being brought on behalf of James and Sheri Schlemmer, 

which that firm claimed not to represent).  But clearly, the attorneys for S&S knew 

the motion was not signed by Attorney Holman.  And surely they also know that 

Minn.R.Civ.P. 7.02 provides, 

 7.02 Motions and Other Papers  
 
 (a) An application to the court for an order shall be by motion which, unless 

made during a hearing or trial, shall be in writing, shall state with 
particularity the grounds therefor, and shall set forth the relief or order 
sought.  The requirement of writing is fulfilled if the motion is stated in a 
written notice of the hearing of the motion.  Motions provided in these rules 
are motions requiring a written notice to the party and a hearing before the 
order can be issued unless the particular rule under which the motion is 
made specifically provides that the motion may be made ex parte.  The parties 
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may agree to written submission to the court for decision without oral 
argument unless the court directs otherwise.  Upon the request of a party or 
upon its own initiative, the court may hear any motion by telephone 
conference.  

 (b) The rules applicable for captions, signing, and other matters of form 
of pleadings apply to all motions and other papers provided for by these 
rules.  

 (c) All motions will be signed in accordance with Rule 11. 
 
(Emphasis added).  Surely the attorneys for S&S also knew about Rule 11: 

 Rule 11.  Signing of Pleadings, Motions, and Other Papers; 
Representations to Court; Sanctions 

 
   11.01 Signature  
 
 Every pleading, written motion, and other paper shall be signed by at least 

one attorney of record in the attorney’s individual name, or, if the party is 
not represented by an attorney, shall be signed by the party.  Each paper shall 
state the signer’s address and telephone number, if any, and attorney 
registration number if signed by an attorney.  Except when otherwise 
specifically provided by rule or statute, pleadings need not be verified or 
accompanied by affidavit.  An unsigned paper shall be stricken unless 
omission of the signature is corrected promptly after being called to the 
attention of the  attorney or party.  If authorized by order of the Minnesota 
Supreme Court, a paper filed, signed, or verified by electronic means in 
accordance with that order constitutes a signed paper for the purposes of 
applying these rules. 

 
(Adopted June 25, 1951, amended 1985, 1988, 1989, 1991, 1992, 2000, and 2010 

(the 2010 amendment added the final sentence, only)).     

 
 The attorneys for S&S filed the summary judgment motion containing vague 

language to cause the appearance that individuals Sheri and James Schlemmer were 

moving for summary judgment.   
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 The Memorandum filed by the attorneys for S&S is also curious.  That 

document (Clark Aff. Exh. E, p. 1 et seq.) was obviously drafted by the Bassford firm, 

but it briefed why claims against James and Sheri should be dismissed.  It also is not 

signed by Attorney Holman, the attorney of record for individual defendants Sheri 

and James Schlemmer.   

 Because individual defendants Sheri and James Schlemmer made no motion 

for summary judgment, it was unfair and misleading as to material circumstances 

for defendants to claim the advantage of summary dismissals on behalf of James and 

Sheri Schlemmer.  The district did not grant summary judgment to those individuals 

defendants sua sponte.  That is clear from the District Court’s order (Clark Aff. Exh. 

B).   

 Summary judgment motion was affirmatively false and misleading 

 The summary judgment memorandum drafted by the Bassford firm on behalf 

of Sheri Schlemmer (see discussion above) stated: “For some unknown reason, 

Gathje also named Mr. Schlemmer’s wife, Sheri A. Schlemmer.”  (Exh. E p. 6).  That 

Memorandum affirmatively stated false facts:    

 …Plaintiff conceded during her deposition that Sheri A. Schlemmer was not a 
party to the Purchase Agreement.  Mrs. Schlemmer certainly did not have a 
legal obligation to disclose any facts about a property she did not own and 
was not conveying to Plaintiff.  Plaintiff’s unsubstantiated ‘failure to 
disclose’ should be dismissed for each of these reasons. 

 

(Exh. E p. 19-20, emphasis added).   

 Clear Bassford firm was really representing Sheri Schlemmer 
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 As the trial neared, Michele Gathje had to hire a third attorney, William L. 

French, Esq.  (French Aff.).  Mr. French was working the case up for trial, but had not 

designed the case or prepared the Complaint.  (French Aff. ¶1).  It’s routine for new 

counsel to review the litigation file (which contained the summary judgment 

memorandum cited above). 

 Attorney French did not make the decision to sue Sheri Schlemmer; and he 

did not have the luxury of having the attorneys who drafted the complaint explain to 

him why they did.  (French Aff. ¶2).   

 When French came into the case, the Bassford firm began to pressure him to dismiss 

Sheri Schlemmer.  Id.  The pressure increased as the case neared trial.  French concluded 

that he had to make a decision that first day of trial, just before the jury was brought in.  

The attorneys from the Bassford firm verbally threatened French with some type of bad 

faith sanction if he did not dismiss Sheri Schlemmer, and French was very concerned about 

that.  This impacted French, and he decided to dismiss Sheri Schlemmer right before the 

trial started.  Id.  He intended the dismissal to be without prejudice.  Id. 

 After verbal pressure by the Bassford firm, the parties went on the Record.  Counsel 

for S&S outed themselves as the real attorneys for Sheri Schlemmer.  Note the following 

exchange: 

ATTY. FRENCH: And there’s one other thing, Your Honor, I’ve – since I’ve been 
involved in this case I’ve been trying to find – or trying to 
determine why Sheri Schlemmer is in this case.  I don’t see any 
legal reason for her to be in this case so we’d like to dismiss 
her from the case.    

 
ATTY. HOLMAN:  No objection to me, Your Honor, now. 
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ATTY COVIN: I don’t object to that, but we spent an aw – an awful lot of 
time and money defending that claim and the fact that it had 
no merit is a real difficult admission.  I always thought it had no 
merit and they always refused to dismiss it.  And now, on the 
day of trial, they’re dismissing it after we’ve had to spend 
time and expense defending it; I think it is an abomination.   

 
THE COURT:   All right, we will dismiss Sheri Schlemmer from the case.    
  
(Clark Aff. Exh. D, emphasis added).  Now, why would the Bassford attorney be the 

one to verbally threaten Attorney French with sanctions – if they were not really 

representing Sheri Schlemmer?  Further, why would the Bassford attorney say “we,” 

if they was not really representing her? 

 Although the District Court verbally “dismissed” Sheri Schlemmer, no written 

order was signed by the court, and no ‘terms of the dismissal’ were ever ordered by 

the District court pursuant to Minn.R.Civ.P. 41.01(b).  (French Aff. ¶3). 

 Jury endorsed Michele Gathje’s claim 

 The advisory jury awarded Michele Gathje $328,580.  (Gathje Aff. ¶3).  

 After Bassford bullied the Plaintiff’s then-attorney to dismiss Sheri 

Schlemmer, after the jury came back against James Schlemmer, and after Plaintiff 

elected the remedy of rescission, Leonard, Street & Deinard came in to brief closing 

argument in a case they did not try, and then they withdrew.  That firm made a 

closing argument that Sheri Schlemmer, far from being an improper defendant, was 
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an indispensible party, because she had been on the real estate deed.2  (Clark Aff. 

Exh. C).   

 Indeed, James Schlemmer, through this new law firm, argued – for the first 

time - that without Sheri the law prevented enforcement of the jury’s verdict.  Id. 

 It is clear that throughout the case and the appeal, the Bassford firm was 

deeply involved in representing James Schlemmer and Sheri Schlemmer, as shown 

below.  Plaintiff affirmatively requests disclosure of who really hired Leonard, Street 

& Deinard.  By these facts, it certainly appears that the Bassford firm found Leonard 

Street, and asked that firm to make the trial closing argument, because Bassford 

recognized that if it made that argument in closing, it would look bad.  If there is no 

affirmative disclosure to the contrary by defendants or their counsel, these 

assumptions are justified.     

 The District Court accepted James Schlemmer’s argument on behalf of James 

Schlemmer that Sheri Schlemmer was a necessary defendant.  (December 8, 2010 

Order at Clark Aff. Exh. G).  This greatly reduced Michele Gathje’s judgment against 

James Schlemmer.  Indeed, it put her ‘under water’ in the Richfield home which was 

the subject of the trial.  (Gathje Aff. ¶4). 

 Just before the time to appeal, Gathje hired a new attorney.  The Bassford firm 

became attorneys of record for the corporation (S&S) on appeal.  They did not file a 

notice of appearance for James Schlemmer.  (Clark Aff. ¶2). 

                                                 
2  This certainly shows that the Bassford firm’s threats to bring a motion for sanctions against 
Attorney French was improper. 
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 But shortly after the appeal was filed, James Schlemmer, purportedly ‘pro se,’ 

filed a motion to dismiss himself in his individual capacity, claiming that he had not 

been personally served in his pro se capacity.  (Clark Aff. Exh. K).  That motion was 

clearly ghost-written by attorneys.  Gathje filed papers with the Court of Appeals, 

citing the following case law that ghostwriting lacks candor to the court or is 

otherwise improper: 

 Patton v. West, 276 Fed.Appx. 756 (10th Cir. 2008): 
 
 Contrary to plaintiff’s self-proclaimed “pro se” status, his briefs … are 

clearly written by someone with formal legal training.  We note that an 
attorney who “ghost writes” a brief for a pro se litigant may be subject 
to discipline both for a violation of the rules of professional conduct 
and for contempt of court. 

 
 Wesley v. Don Stein Buick, Inc., 987 F. Supp. 884 (D. Kan. 1997): 
 
 "[G]hostwriting” … refers to the conduct of an attorney who prepares 

pleadings and provides substantial legal assistance to a pro se litigant, 
but does not enter appearance or otherwise identify himself or herself 
in the litigation. Such practice creates a legal concern. … 

 
 Moreover, such undisclosed participation by a lawyer that permits a 

litigant falsely to appear as being without professional assistance 
would permeate the proceedings.  The pro se litigant would be granted 
greater latitude as a matter of judicial discretion in hearings and trials. 
The entire process would be skewed to the distinct disadvantage of the 
nonoffending party. 
 
Moreover, ghost-writing has been condemned as a deliberate evasion 
of the responsibilities imposed on counsel by Rule 11, Fed. R. Civ. P.  

 
 What we fear is that in some cases actual members of the bar represent 

petitioners, informally or otherwise, and prepare briefs for them which 
the assisting lawyers do not sign, and thus escape the obligation 
imposed on members of the bar, typified by FED. R. CIV. P. 11, but 
which exists in all cases, criminal as well as civil, of representing to the 
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court that there is good ground to support the assertions made. We 
cannot approve of such a practice. If a brief is prepared in any 
substantial part by a member of the bar, it must be signed by him. We 
reserve the right, where a brief gives occasion to believe that the 
petitioner has had some legal assistance, to require such 
signature, if such, indeed, is the fact. 

 
Johnson v. Bd. Of County Comm’rs, 868 F. Supp. 1226, 1231-32 (D. Colo. 
1994), rev’d in part on other grounds, 85 F.3d 489 (10th Cir. 1996): 
 

 
 Cheek confirmed at the hearing that the documents he filed "in his 

individual capacity and pro se," although signed by him, were drafted 
by Fremont County Attorney Brenda Jackson. Such ghostwriting is far 
more serious than might appear at first blush.  

 
  … 
 
 Having a litigant appear to be pro se when in truth an attorney is 

authoring pleadings and necessarily guiding the course of the litigation 
with an unseen hand is ingenuous to say the least; it is far below the 
level of candor which must be met by members of the bar. 

 
 Barnett v. LeMaster, 12 Fed. Appx. 774 (10th Cir. 2011): 
 
 The Federal Rules of Civil Procedure require "every pleading, written 

motion, and other paper shall be signed by at least one attorney of 
record in the attorney's individual name, or, if the party is not 
represented by an attorney, shall be signed by the party." Fed. R. Civ. P. 
11(a). In applying this rule, we have expressed our concern with 
attorneys who "author pleadings and necessarily guide the course of 
the litigation with an unseen hand." Duran v. Carris, 238 F.3d 1268, 
1271 (10th Cir. 2001) (quotation marks, alterations and citation 
omitted). Our concern stems from the undue advantage gained when 
unidentified attorneys author "pro se" pleadings.   

 
  … 
 
 Under the circumstances presented here, where Mr. Barnett entered a 

pro se appearance as well as filed and signed his  appeal pro se, the 
attorney who drafted the brief misrepresented the nature of his or her 
assistance to Mr. Barnett. In this situation, the only redeeming 
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circumstance is the fact the attorney for the Office of the Federal Public 
Defender put this court on notice of his or her drafting of Mr. Barnett's 
brief -- albeit on the last full page of the brief. 

 
 Duran v. Carris, 238 F.3d 1268 (10th Cir. 2011): 
 
 Lastly, we address defendants' request for sanctions alleging that Mr. 

Duran's pro se brief was actually "ghost-written" by his former 
attorney, Harry Snow. We issued a show cause order requesting that 
Mr. Duran and Mr. Snow show cause as to why this court should not 
sanction this behavior. We have received and considered the parties' 
response. 

 
This court is concerned with attorneys who "author[] pleadings and 
necessarily guide[] the course of the litigation with an unseen hand." 
Johnson v. Bd. of County Comm'rs, 868 F. Supp. 1226, 1231 (D. Colo. 
1994).  Fed. R. Civ. P. 11(a) requires that "every pleading, written 
motion, and other paper shall be signed by at least one attorney of 
record in the attorney's individual name, or if the party is not 
represented by an attorney, shall be signed by the party." Mr. Snow's 
actions in providing substantial legal assistance to Mr. Duran without 
entering an appearance in this case not only affords Mr. Duran the 
benefit of this court's liberal construction of pro se pleadings, see 
Haines v. Kerner, 404 U.S. 519, 520-21, 30 L. Ed. 2d 652, 92 S. Ct. 594 
(1972), but also inappropriately shields Mr. Snow from responsibility 
and accountability for his actions and counsel. 

 
  … 
 
 We determine that the situation as presented here constitutes a 

misrepresentation to this court by litigant and attorney. See Johnson, 
868 F. Supp. at 1231-32 (strongly condemning the practice of ghost 
writing as in violation of Fed. R. Civ. P. 11 and ABA Model Code of 
Professional Responsibility DR 1-102(A)(4)). 

 
 There is adequate concern in the appeal before this Court about ghost-

writing.  See ADi Motorsports, Inc. v. Hubman, 2006 U.S. Dist. LEXIS 
85479 (W.D. Va. 2006): 

 
 Admittedly, Defendant Lankina's brief does raise suspicions that it may 

have been ghostwritten. Heretofore, Defendant Lankina has only been 
known to this court as an aspiring model, actress, and photographer. In 
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her brief, she competently cites case law on the thorny issues of 
general and specific personal jurisdiction, even if she did mistakenly 
cite to Third Circuit cases instead of Fourth Circuit Cases in some 
places. She made legal arguments in the traditional way: stating the 
issue, synthesizing a rule, applying facts to the rule. … [O]verall it 
bespoke of some degree of legal training and sophistication. 

 
 
Gathje’s appellate brief continued on, 
 
 In the case at bar, the concern is not as in some other cases,3 that the “pro se” 

filer would gain some advantage from the lower standard afforded pro se 
litigants.  But Schlemmer here wants this Court to accept that he was not 
represented by counsel with regard to this appeal and therefore service upon 
his counsel was ineffective.  The analysis is the same: the potential is that 
Schlemmer would gain the ultimate advantage (dismissal for lack of 
jurisdiction) from his claim of pro se status.  

 
  “This Court will not endorse a rule which would state that counsel 

need disclose authorship of pleadings only if counsel considers himself 
to be acting as counsel for the party for whom the ghostwriting 
services were performed.”   In re Brown, 354 B.R. 535 (N.D. Okl. 2006).   

 

(Gathje’s Opposition to Schlemmer’s ‘Pro Se’ Motion to Dismiss as to Him, Clark Aff. 

Exh. L).  Gathje’s counsel also stated in her appellate brief, “if the one who wrote or 

counseled the ‘pro se’ brief is reading this motion, then Gathje does ask that 

person/firm to step forward.”    (Id. p. 12). 

 Interestingly, on July 15, 2011, counsel for Gathje telephoned James 

Schlemmer upon receiving a letter stating he was pro se.  Schlemmer refused to 

                                                 
3  McCreary v. Redevelopment Auth. of the City of Erie, 2011 U.S. App. LEXIS 10009 (3d Cir. 
2011) (“McCreary has the assistance of counsel before the District Court.  Counsel has not entered 
an appearance on appeal, and McCreary filed a pro se appellate brief.  The Authority challenges 
whether McCreary is truly proceeding ‘pro se…’  The Authority argues that, because McCreary 
appears to have a “ghost writing arrangement,’ she should not benefit from the liberal construction 
that we ordinarily afford to arguments raised in a pro se brief.”) 
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answer the question.  Mr. Schlemmer asked that the Gathje’s attorney’s questions be 

put to him in writing to him.  Based on the totality of the conversation, Gathje’s 

attorney believed this was because he wanted to ask a lawyer how to answer the 

questions.  Schlemmer hung up on Gathje’s attorney.  (Clark Aff. ¶3).   

 Although Leonard Street & Deinard wrote a letter stating they had not drafted 

anything for Schlemmer on appeal, the Bassford firm did not write such a letter.  

(Clark Aff. ¶4).  Indeed, Schlemmer’s pro se motion cover letter was addressed in 

exactly the same verbiage to the Clerk of Appellate Court as the filings made with 

that Court by the Bassford firm.  (Clark Aff. Exh. M).  And, Schlemmer filed a reply 

brief with the Court of Appeals (also clearly researched and written by attorneys) 

arguing that an ABA ethics opinion should trump the subsequent published opinions 

of many courts on the issue of ‘ghostwriting.’  (Clark Aff. Exh. N). 

 Bassford finally formally outs itself 

 Michele Gathje commenced a separate lawsuit (filed with the District Court at 

27-cv-11-22642).4  In that lawsuit, the same two attorneys from the Bassford firm 

have filed a notice of appearance for individual defendants James and Sheri 

Schlemmer.  (Clark Aff. Exh. O).  Further, December 7, 2010, Gathje received notice 

that in this case, the Bassford firm (same two lawyers) are now officially counsel of 

record for James Schlemmer, the individual defendant.  (Clark Aff. Exh. P).  Gathje 

finds this fitting, and further evidence that this has been the hidden reality all along:  

                                                 
4  Plaintiff intends to file a motion with the Chief Judge with regard to these files.   
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the Bassford firm has really been the legal representation behind both James and 

Sheri Schlemmer, individual defendants.   

 More bullying by threat of sanctions motion 

 In corroboration of Attorney French’s affidavit that he was verbally 

threatened by the Bassford firm to dismiss Sheri Schlemmer, on December 6, 2011, 

the undersigned current counsel for Michele Gathje received a written threat of 

sanctions from the Bassford firm.  (Clark Aff. Exh. Q).  This was a threat (apparently) 

made on behalf of James and Sheri Schlemmer – individual defendants.  Id. 

 This round of threats did not comply with Rule 11 law.  If it was really an 

attempt to protect the integrity of the justice system, wouldn’t these attorneys have 

notified Plaintiff counsel of the issue in hopes it could be remedied before serving a 

formal motion?5   Indeed, this motion appears to be, itself, a Rule 11 violation, served 

                                                 
5  Rule 11 case law indicates that even prior to serving (but not filing) a motion, the party that 
claims a violation should send a letter seeking to mitigate the damage – that is, to work things out 
with the other side, obviating the need for any motion.  See, e.g., Mike v. Dymon, Inc., WL 427761 
(D.Kan. 1996); Slater v. Skyhawk Trans., Inc., 187 F.R.D. 185 (D.N.J. 1999); Harding Univ. v. 
Consulting Servs. Group, L.P.; Weeks Stevedoring Co., Inc. v. Raymond Int’l Builders, 174 F.R.D. 
(S.D.N.Y. 1999).  These are sometimes referred to as “warning letters.” “One of the most widely used 
(and misused) methods of informal resolution of Rule 11 issues is the warning letter. A warning 
letter is simply a pre-motion letter written by the attorney who is contemplating a Rule 11 motion 
to the opposing attorney. It often sets forth the facts and law that the moving party is reasonably 
certain it can establish, together with why the opposing party's pleading, motion, or other paper 
therefore allegedly violates the requirements of Rule 11. Typically, a warning letter will also 
instruct or insist that the opposing party immediately abandon the allegedly frivolous or harassing 
portion of its pleading, motion, or other paper under the threat of a Rule 11 motion and sanctions. 
…Unfortunately, the warning letter is often misused by moving attorneys, who ignore some or all of 
the three main purposes of this tool.  47 Am.Jur. Trials 521 §29 (updated May 2007).  Plaintiff 
counsel knows that the Bassford firm is aware of the law cited in the footnote below, because she 
has had that discussion with that firm before when it sent an intimidating threat in a prior case.  In 
fact, Plaintiff counsel has received a Rule 11 motion from the Bassford firm in nearly every case of 
hers that that firm has defended.  And when Bassford’s bluff was called, not a one of those motions 
was actually filed with the District Court.  (Clark Aff. ¶5). 
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for the purpose of harassing plaintiff counsel,6 intimidating her into not zealously 

advocating for Michele Gathje.     

 Prejudice to Gathje 

 Gathje may not be required to show prejudice, but she certainly was harmed. 

The bait and switch strategy to bully her trial attorney to dismiss Sheri, and then to 

claim that Sheri was an indispensable party damaged Gathje greatly.   

 In 2004, the house at issue in this case was appraised at $70,000.  (Gathje Aff. 

¶7).  After making cosmetic-only changes to the house (see generally trial 

transcript), James Schlemmer sold the house to an unsuspecting Michele Gathje for 

$287,500.7  (Gathje Aff. ¶5).  The jury clearly found he had failed to disclose 

important facts to Gathje.  But after the post-trial motion, wrongdoer8 James 

Schlemmer profited by around $200,000.   

 Michele Gathje, on the other hand, who won the trial, still owes the bank a 

significant sum, likely far more than she will be able to achieve through Schlemmer’s 

repurchase of the house as ordered in the December 8 Order.  (Gathje Aff. ¶4). 

 

  

                                                 
6  “Attorneys are cautioned that because Rule 11 violations may be raised by motions, such 
motions themselves are subject to review under Rule 11, and can be the subject of additional 
allegations of violations of Rule 11.”  S. Baicker-McKee, W. Janssen, & J. Corr, Federal Civil Rules 
Handbook, West Group (2002), p. 267.   
7  This is the actual amount, and Gathje respectfully requests a correction in the December 8, 
2010 Order (Par. 35(a-b)). 
8  Plaintiff is not saying this precise word was used, but clearly, Schlemmer is required to re-
purchase the house from Gathje, which was based on the District Court’s ‘equitable’ decision, which 
followed the jury’s advisory verdict.   
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 James Schlemmer threatened to re-write the Court’s order 

 The Court’s December 8, 2010 order did not contain any deadlines for the 

parties to take action.  Apparently, individual judgment debtor James Schlemmer 

believe he is permitted, unilaterally, to change the Court’s December 8, 2010 Order.   

 On August 26, 2011, James Schlemmer sent9 a letter threatening that “In the 

event I do not receive communication from you by September 6, I will assume Ms. 

Gathje has no further interest in pursuing the buy-back remedy.”  (Clark Aff. Exh. R).  

The law firm representing Ms. Gathje sent a letter stating that: 

 Gathje’s attorney was on medical leave; and that 

 No negative option would be accepted. 

(Clark Aff. Exh. S-1).  James Schlemmer did not stop sending the letters, even in light 

of the above.  In a subsequent letter James Schlemmer threatened to bring a motion 

to vacate if Gathje did not do precisely what he wanted (regardless of the text of the 

Court Order).  (Clark Aff. Exh. S-2).  Gathje objects to Mr. Schlemmer (or whoever is 

authoring the letters) harassing her into acting quickly, when she would benefit 

from a more full recovery of the real estate market before she is required to have 

the house appraised per the district court order.  (Of course, Gathje also seeks the 

full jury award per other parts of this motion.)  Plaintiff Gathje believes it is 

appropriate to return to Court about this issue, so that the Court can resolve it. 

  

                                                 
9  It’s not clear that the letter was Schlemmer’s idea or that he authored it. 
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ARGUMENT 

I. THIS COURT HAS DISCRETION TO VACATE. 

 All of these motions are being made within one year of the December 8, 2010 

order  and in advance of the December 13, 2010 judgment. 

 A. This Court may correct oversights or omissions. 

 This Court has discretion to decide a motion to vacate judgment.  Jacobson v. 

County of Goodhue, 539 N.W.2d 623 (Minn. Ct. App. 1995).  Rule 60.01 provides: 

 60.01 Clerical Mistakes.  

 Clerical mistakes in judgments, orders, or other parts of the record and errors 
therein arising from oversight or omission may be corrected by the court at 
any time upon its own initiative or on the motion of any party and after such 
notice, if any, as the court orders.  During the pendency of an appeal, such 
mistakes may be so corrected with leave of the appellate court.  

 
Clerical mistakes does not simply include typographical errors.  Under Rule 60.01, 

the district court is permitted to clarify its order, correct errors from oversight or 

omission.  Rogers v. Moore, 603 N.W.2d 650 (Minn. 1999).   

 Modification sought in December 8 Order 

 The District Court did not seek briefs on the final equitable decision issued 

December 8, 2010.  Gathje now seeks modification of the December 8, 2010 Order to 

conform to the judge’s intent, or to correct an oversight or omission by the Court 

(pursuant to Minn.R.Civ.P. 60.01): 

1. To create a timeline for obligations under the order/judgment; 
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2. The Court did not have the advantage of the parties’ knowledge of the state of 

the house at the time of trial order.  Michele Gathje submits that the house has 

significant issues which will be immediately apparent to any appraiser.  These 

include:  i) the unfinished state of the house; ii) the holes in the walls and 

other physical remnants of expert sampling and testing of the house in 

litigation; and iii) the unlived-in state of the house (necessitated by its toxic 

history).  Gathje seeks a modification to the Order that considers that the 

house does not look normal upon entry, so any appraiser retained by the 

parties would know something was amiss (and therefore could not consider 

that the “house had been renovated in such a way that the problems of which 

Plaintiff complains were not present.”  (December 8 Order p. 8-9, Par. 2.  See 

also Par. 38, p. 7)).  Of course, it is possible that Gathje does not understand 

the Court’s intent with regard to that Paragraph of the Order.  Perhaps the 

Court meant that the appraiser should be told of the black toxic mold, but 

then imagine that all of the reparations had been fully made.  In that event, 

clarification would be helpful.  Further, it is not clear to Gathje what ‘defects’ 

in the house should be considered by the appraiser.  For example, in late fall 

2009, Ms. Gathje’s brother slipped and fell in the basement, accidentally 

scraping the paint off and exposing the cement of the basement floor.  He 

noticed that black toxic mold permeated the slab, which had been concealed 

under the paint applied by the Schlemmers.  Until that point, Plaintiff had not 
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been aware of mold in the basement floor.  The ventilation black toxic mold 

was also discovered as a result of Gathje sending an industrial hygienist to the 

house to investigate the cement slab.  The ventilation system, covered with 

mold, had been concealed by Schlemmer by being purposely covered up with 

sheet rock.  It is Plaintiff’s understanding that she was not permitted 

discovery on the late-discovered mold, and not permitted to litigate those 

issues in this case, due to the timing of the discovery.  (Gathje Aff. ¶6).  Gathje 

does intend to pursue a claim for fraud that was discovered too late to litigate 

in this case (because of the affirmative cover up by Schlemmers).  Gathje 

raises this issue here, so that the Court’s intent in the December 8 Order can 

be clarified:  is the appraiser to appraise as if the house had no black toxic 

mold problem, or is the appraiser not to be told anything about mold?   

3. The Court’s December 8 order was clearly intended to benefit Gathje (it refers 

to a ‘remedy’).  However, Gathje still owes a significant sum to the bank on the 

house.  (Gathje Aff. ¶4).  Gathje requests that the Court modify its December 8 

Order to take into account her loan on the house (and interest paid).   

4. Gathe respectfully requests that the fall official collapse of the housing market 

in 2008 be considered (Gathje was not able to brief this issue and has 

determined the official market crash was in 2009, after she had been in the 

house 4 years). 
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5. The Court uses the term “neutral” appraiser.  Gathje believes that the Court 

intended that the process would also be neutral – that is to say that there 

would be no ex parte communications with the appraiser.  Because James 

Schlemmer is in the ‘business’ and Gathje is not, she seeks clarification of the 

Court’s Order in this regard.  She would not be trustful of a process where Mr. 

Schlemmer could have ex parte communications with an appraiser before the 

appraiser’s arbitrator-like decision was rendered.  Perhaps the Court could 

set forth a process for communications with the appraiser. 

 Sheri Schlemmer not dismissed upon terms that are just 

 The District Court was focused on the trial at hand (and the incoming jury), 

did not finalize Sheri Schlemmer’s dismissal.  Under Rule 60.01, the Court could 

clarify that it would never have finalized the dismissal of Sheri Schlemmer if it were 

aware that the same Sheri Schlemmer that was claiming (through the Bassford firm) 

that she was an improper defendant, would also claim that she was an indispensible 

party-defendant. 

 This Court could clarify that it is just that Sheri Schlemmer take responsibility 

for false and misleading statements about her ownership interest in the summary 

judgment memorandum.  And she should not be dismissed, because her counsel 

pressured Attorney French to dismiss her before trial, in light of the fact that her co-

owner (and husband, James Schlemmer) came back after trial and claimed, “King’s X 
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– now that we pressured you to dismiss me, you cannot recover the jury award.”  

See also below.  

 B. Rule 60.02 provides additional bases to vacate. 

 Minnesota Rule of Civil Procedure 60.02 provides: 

 Rule 60.02. Mistakes; Inadvertence; Excusable Neglect; Newly 
Discovered Evidence; Fraud; etc.  On motion and upon such terms as are 
just, the court may relieve a party or the party's legal representatives from a 
final judgment (other than a marriage dissolution decree), order, or 
proceeding and may order a new trial or grant such other relief as may be just 
for the following reasons: 

 
 (a) Mistake, inadvertence, surprise, or excusable neglect; 
 (b) Newly discovered evidence which by due diligence could not have 

been discovered in time to move for a new trial pursuant to Rule 59.03; 
 (c) Fraud (whether heretofore denominated intrinsic or extrinsic), 

misrepresentation, or other misconduct of an adverse party [this 
includes both fraud by an adverse party and fraud on the court]; 

 (d) The judgment is void; 
 (e) The judgment has been satisfied, released, or discharged or a prior 

judgment upon which it is based has been reversed or otherwise 
vacated, or it is no longer equitable that the judgment should have 
prospective application; or 

 (f) Any other reason justifying relief from the operation of the 
judgment. 

 The motion shall be made within a reasonable time, and for reasons (a), (b), 
and (c) not more than 1 year after the judgment, order, or proceeding was 
entered or taken.  

 
(Emphasis added).    

 Michele Gathje seeks vacatur of and/or modification of this Court’s order filed 

December 8, 2010, and the corresponding judgment (December 13, 2010).  Further, 

Gathje seeks vacatur of the summary judgment (pursuant to order for judgment of 

July 2009). 
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 A. Mistake, inadvertence or excusable neglect. 

 Pursuant to Minn.R.Civ.P.  60.02(a), it was a mistake, or inadvertent, or 

excusable neglect for Plaintiff’s then-counsel to verbally dismiss Sheri Schlemmer 

on the Record.  The summary judgment memorandum filed on Sheri Schlemmer’s 

behalf, stated that she was not the owner and had not conveyed the property.  

Further, then-Plaintiff counsel felt pressured by the Bassford form, lobbying on 

behalf of Sheri Schlemmer, to dismiss her or face a sanctions motion.  Under those 

conditions, it should be considered inadvertent to dismiss Sheri Schlemmer, or a 

mistake.  Or, at a minimum, excusable neglect. 

 The Minnesota Supreme Court has stated that courts should relieve a party 

from the consequences of its attorney's neglect if the party: (1) possesses a 

reasonable claim on the merits; (2) has a reasonable excuse for the neglect; (3) 

acted with due diligence after notice of entry of judgment; and (4) shows that no 

substantial prejudice will result to the other party. Conley v. Downing, 321 N.W.2d 

36, 40 (Minn. 1982). 

 As in Dorso Trailer Sales, Inc. v. American Body & Trailer, Inc., 464 N.W.2d 

551 (Minn. Ct. App. 1990) (reversed on other grounds, 484 N.W.2d 771), Gathje 

surely possessed a reasonable claim on the merits, “[Gathje’s] claim was endorsed 

by the jury.”  Dorso, supra at 555.  And, as in Dorso, Gathje only failed to prevail on 

her failure to disclose claim because of a legal issue raised by Sheri Schlemmer (who 

had earlier argued that it was “abominable” for her to be a defendant at all).  Gathje 
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acted with due diligence, because her motion was brought within one year.  Dorso, 

supra at 556.  Although a legal error may not be considered ‘excusable neglect,’ the 

conduct of one’s own attorney has been considered a basis to vacate (see, e.g., Conley 

v. Downing, 321 N.W.2d 36, 40 (Minn. 1982); Finden v. Klaas, 268 Minn. 268, 271, 

128 N.W.2d 748, 750 (1964)), and French could be deemed ‘mistaken,’ since he 

stated that he could not figure out why she was in the case, and counsel acting on 

her behalf insisted that she should not be in the case.   

 No substantial prejudice will result to Sheri Schlemmer if she is again a party 

in the case.  She was timely served.  The trial occurred and a jury endorsed Gathje’s 

claim.  Sheri Schlemmer is only needed for technical (legal) reasons, and no new 

trial will be needed.  And, it was because of the strident position taken by counsel 

acting on her behalf that Attorney French agreed to dismiss Sheri.  

 Based on all of these circumstances, Sheri Schlemmer’s dismissal should be 

vacated, and the order for judgment stating that without Sheri Schlemmer there can 

be no rescission should be vacated. 

 Further, this Court should clarify pursuant to 60.01, that the summary 

dismissal of the negligent misrepresentation claim as to James and Sheri Schlemmer 

be vacated, because they never moved for summary judgment.   

 B. Newly-discovered evidence. 

 Gathje points out that during the pendency of this case, she discovered that 

the basement floor was moldy, and had been painted over to disguise that fact.  
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Gathje was not able to pursue the issue, because of the date of discovery.  She also 

discovered ventilation mold problems late in the case.  In other words, even when 

faced with litigation, the Schlemmers did not disclose the significant mold issues of 

which they were obviously aware when the house was sold to Gathje.  Gathje raises 

this issue here to the extent she is required to do so.  See also her separate action 

filed in 2011.  

 C. Fraud of a party or fraud on the court. 

  Rule 60.02(c) contemplates two distinct types of fraud:  fraud by an adverse 

party and fraud on the court.  Clements Lumber, Inc. v. DeMartini, 2009 Minn. App. 

Unpub. LEXIS 852, n. 1 (Minn. Ct. App. 2009).  Fraud on the court exists where a 

party's malfeasance either abuses the court's processes or misleads the court as to a 

dispute's material circumstances.  Halloran v. Blue & White Liberty Cab Co., 253 

Minn. 436, 442, 92 N.W.2d 794, 798 (1958).  The judgment should be vacated 

“[w]here a court is misled as to material circumstances, or its process is abused, 

 resulting in the rendition of a judgment which would not have been given if the 

whole conduct of the case had been fair * * *.”  Matter of Welfare of C.R.B., 384 

N.W.2d 576, 579 (Minn. Ct. App. 1986), pet. for rev. denied (Minn. May 29, 1986). 

The misconduct required by Rule 60.02(c) must affect the ultimate issue of the case.  

Turner v. Suggs, 653 N.W.2d 458, 466 (Minn. Ct. App. 2002).  The United States Court 

of Appeals for the Eighth Circuit has characterized fraud on the court as "a scheme 

to interfere with the judicial machinery performing the task of impartial 
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adjudication, as by preventing the opposing party from fairly presenting [their]  case 

* * *." Pfizer, Inc. v. International Rectifier Corp., 538 F.2d 180, 195 (8th Cir. 1976) 

(citing, inter alia, Kupferman v. Consolidated Research & Mfg. Corp., 459 F.2d 1072, 

1078 (2d Cir. 1972); England v. Doyle, 281 F.2d 304, 309 (9th Cir. 1960)). 

 A finding of fraud on the court and the administration of justice must be made 

under the peculiar facts of each case. Lindsey v. Lindsey, 388 N.W.2d 713, 716 (Minn. 

1986). 

 Here, Sheri Schlemmer and James Schlemmer were, in actuality, being 

represented by the Bassford firm.  That firm filed the summary judgment motion 

from which they claimed the benefit.  That firm stated in its summary judgment 

memorandum, 

 …Plaintiff conceded during her deposition that Sheri A. Schlemmer was not a 
party to the Purchase Agreement.  Mrs. Schlemmer certainly did not have a 
legal obligation to disclose any facts about a property she did not own and 
was not conveying to Plaintiff.  Plaintiff’s unsubstantiated ‘failure to 
disclose’ should be dismissed for each of these reasons. 

 

(Exh. E p. 19-20, emphasis added).  We now know, based on James Schlemmer’s 

closing argument (citing the publicly-filed deed) that this was a false statement:  

Sheri Schlemmer did own the property and did convey it to Gathje.   

 The Bassford firm should not have pressured Attorney French to dismiss 

Sheri Schlemmer if it knew that Sheri was a necessary defendant for purposes of 

recission (the issue about to go to trial), or, if it denies such knowledge, it should not 

have pressured Attorney French by making threats of sanctions motions if it had not 
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done sufficient research to realize that as a conveyer of the deed, Sheri Schlemmer was 

an indispensable party-defendant.   

 These facts are sufficient to show either:   

 a) fraud by adverse parties James and Sheri Schlemmer (Sheri Schlemmer 

knew that she was the owner and that she conveyed the property – yet allowed a 

memorandum filed on her behalf to claim these false and misleading statements), 

and James and Sheri both knew that the Bassford firm was really doing the legal 

work to represent them, but allowed the Court to continue to think that their titular 

counsel, Mr. Holman; or  

 b) fraud on the court:   

  i) the vague language of the summary judgment motion (not listing 

which parties were moving for summary judgment under the signature of the 

Bassford firm),  

  ii) the misleading language in the memorandum (that Sheri Schlemmer 

was not an owner and did not convey title),  

  iii) the Bassford firm’s lack of candor to the Court about its disguised 

representation of James and Sheri Schlemmer (the failure of the Bassford firm to 

deny that it was ghost-writing for James Schlemmer in an attempt to gain an 

advantage in that appeal from the misleading representation that James Schlemmer 

was ‘pro se,’ which corroborates that this occurred at the district court level),  
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  iv) the pressure exerted on Attorney French to dismiss Sheri 

Schlemmer based on the false claim that she was not a proper defendant,  

  v) that another firm was hired at the last minute to brief the closing, to 

take advantage of the dismissal of Sheri Schlemmer.   

 Successful efforts to mislead the other party warrants a finding of fraud on 

the court.  See In re C.R.B., 384 N.W.2d 576 (Minn. Ct. App. 1986).    

 In Halloran (supra), the defendant’s counsel misled the court during the case 

about the nature of a defendant and then later attempted to assert res judicata when 

the plaintiff finally figured out the correct defendant.  The supreme court held that if 

"a party intentionally misleads or deceives the court as to the identity of a litigant 

and permits the court to waste its time on the trial of an action against a nonexistent 

party, such conduct constitutes a fraud upon the court." Id. at 443, 92 N.W.2d at 798. 

 Similar to Halloran, the defendants in this case misled the court as to:   

 Who the true counsel for individuals James and Sheri Schlemmer were.  Also, 

defendants are asked now to be forthcoming about who really hired Leonard, 

Street & Deinard; 

 Who the true owners of the property were (the memorandum for Sheri 

Schlemmer actually stated she was not an owner); and 

 That Sheri Schlemmer was not a proper party. 

These misleading representations tainted the outcome of this litigation.  Indeed, the 

record is clear that Sheri Schlemmer and James Schlemmer (who obviously had to 
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know that she was an owner of the property and had conveyed the deed), and 

misrepresented in order to take advantage of plaintiff.  Michele Gathje was harmed.   

The misconduct affected the ultimate issue of the case.  Turner v. Suggs, 653 N.W.2d 

458, 466 (Minn. Ct. App. 2002).   

 In Dorso, supra, defense counsel failed to disclose to the Court that he knew 

that there was a statute held exactly opposite from what he was arguing to the trial 

and appellate courts.  That failure to abide by ethics rule 3.3(a)10 was deemed a 

sufficient basis on which to vacate the judgment.  The Dorso Court commented, “no 

clearer violation of the ethical standard set forth in these provisions can be 

imagined than Polar’s former counsel’s conduct.”  It is important to note that in 

Dorso, Polar’s counsel did not get away with it.  Even though that attorney failed to 

cite the countervailing law, the Trial Court ruled in favor of plaintiffs.  In the case at 

bar the opposite occurred:  the district court ruled against Michele Gathje on the 

issue that the Leonard Street firm was hired to brief. 

 Plaintiff is very specifically asking the Bassford attorneys to tell this Court 

whether they were aware of the legal argument that the Leonard Street firm briefed 

in closing argument:  that Sheri Schlemmer was an indispensible party because she 

was on the deed and conveyed the deed.  If they fail to respond to this 

straightforward question, the assumption should be that they were aware.  

                                                 
10  Minnesota Rule of Professional Conduct 3.3(a) provides, “A lawyer shall not knowingly: [] 
(3) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer 
to be directly adverse to the position of the client and not disclosed by opposing counsel.” 
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CONCLUSION 

 For all of the foregoing reasons, Plaintiff respectfully requests that this Court: 

 Rule that Sheri Schlemmer was never fully dismissed (pursuant to Rules 

41.01(b) (requiring dismissal “upon terms that are just”) and Rule 60.01) or 

that alternatively that she should be added back in (by vacating the prior 

judgment).  Gathje respectfully seeks a judgment of the amount awarded by 

the jury (plus the amount of any mortgage/loan payments made since the 

date of the jury verdict).    

 In the alternative, if the Court denies the above motions, Gathje respectfully 

requests that the Court clarify the process for the appraisal and that the court 

correct the amount of the purchase price of the home by Gathje:  $287,500 

(instead of $285,000). 

 Finally, Gathje respectfully requests that the summary dismissal of the 

negligent misrepresentation claim as to James and Sheri Schlemmer be 

vacated, because they never moved for summary judgment.   

Dated:  December 8, 2011    ATTORNEY FOR PLAINTIFF 
 
 
 
       __________________________________ 
       Jill Clark, Esq. (196988) 
       Jill Clark, LLC 
       2005 Aquila Av. N. 
       Golden Valley, MN 55427 
       (763) 417-9102 
 


